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Purchases realized from the project: ,,EPOS-System Obserwacii Plyty Europejskiej (EPOS-PL+)", realizowany w ramach
Dzialania 4.2 .Rozwéj nowoczesnej infrastruktury badawezei sektora nauki”
Program Operacyjny Inteligentny Rozwdi 2014-2020

Case No.: FZ - 1/5348/AJ/20 Katowice, day: 04.02.2021

Concerns: tender procedure conducted in the form of an open tender with a value exceeding the amounts
specified in the regulations issued under Art. 11, section 8 of the Act of January 29, 2004 - Public
Procurement Law, for the supply of seismic equipment intended for underground research.

Dear Sirs,

In connection with the announcement of the above-mentioned tender procedure, the Awarding Entity received
questions on 29.01.2021. According to Art. 38, section 1 of the Act of January 29, 2004 - Public Procurement
Law (Journal of Laws of 2019, item 1843), the Awarding Entity provides the following answers:

Questions asked in English:

XX (the name of the company asking the questions) is highly interested in presenting an offer in the public
procurement procedure conducted under the open tender procedure for delivery of seismic equipment intended
for underground research (announcement no 2020/S 250-623922). XX (the name of the company asking the
questions) is a manufacturer of an equipment that meets the requirements of the technical specifications listed in
terms of reference.

We politely request an amendment to the provisions in §5. and in §7. as follows:

1. The terms of liability are specified in this contract, the Civil Code and the CONTRACTOR's offer.
CONTRACTOR'S liability based on contract law, torts, negligence or any other area of law towards the
ORDERING PARTY shall in no event exceed the maximum amount of 3.000.000,-- EUR. If CONTRACTOR
has caused any damage intentionally, by wilful misconduct or gross negligence or in case of injury of life, limb
and health, CONTRACTOR shall be liable without limitation. Unless CONTRACTOR has not acted
intentionally, by wilful misconduct or gross negligence, CONTRACTOR shall not be liable for any indirect or
consequential harms, losses or damages nor for loss of use or profit, loss of revenues, loss of product, delays in
operations, anticipated profit or production. The above mentioned limitation of liability only applies to the extent
which is permitted by law.

¢ § 7 Contractual penalties for failure to keep certain conditions:

1. In the event of delay in the delivery, the CONTRACTOR is obliged to pay contractual penalties in the amount
of 0.5% of the gross value of the undelivered "subject of the contract” for each day of delay, counting from the
day following the expiry of the deadline specified in §4, section 1, limited to a maximum amount of 20 % of the
contract value.

2. In the event of a delay in removing defects resulting from the guarantee and warranty, the CONTRACTOR is
obliged to pay contractual penalties in the amount of 0.5% of the gross value of the "subject of the contract" for
each day of delay, counting from the day following the expiry of the specified period. in §5, section 5d) and for
each day of delay, counting from the day following the expiry of the deadline specified in §5, section 13, limited
to a maximum amount of 20 % of the contract value.

The liability should be limited to an amount corresponding to the business volume. Furthermore, it should not
exceed the amount of 3.000.000 € of the existing XX (the name of the company asking the questions) corporate
liability in order to avoid the cost of increasing the policy.

Additionally, we propose to limit penalties as proposed in §7. As always we put our customers first and fulfill
our warranty obligations in due time, without being encouraged to do so by contractual penalties. However, as
the current COVID-19 pandemic shows there can always be unforeseen situations that can cause delays. By not
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limiting penalties, we as a supplier face high theoretical financial risks that negatively affect our calculations.
We hope for your understanding and look forward to a corresponding change in the tender documents.”

Asked guestions translated by the Awarding Entity into Polish:

XX (nazwa firmy, zadajqcej pytania) jest bardzo zainteresowana zlozeniem oferty w postepowaniu o udzielenie
zamowienia publicznego w trybie przetargu nieograniczonego na dostawe aparatury sejsmicznej przeznaczonej
do badan dotowych (ogloszenie nr 2020 / S 250-623922). XX (nazwa Jirmy, zadajgcej pytania) jest producentem
urzadzenia, ktére spelnia wymagania specyfikacji technicznych wymienionych w specyfikacji istotnych
warunkow zamdwienia.

Uprzejmie prosimy o zmiang postanowiefi w §5. oraz w §7. nastgpujaco:
§ 5 Odpowiedzialnos¢ Wykonawcy i gwarancje

1. Warunki odpowiedzialnosci okresla niniejsza umowa, Kodeks Cywilny oraz oferta WYKONAWCY.
ODPOWIEDZIALNOSC WYKONAWCY wynikajaca z prawa kontraktowego, deliktéw, zaniedbania lub
jakiejkolwiek innej dziedziny prawa wobec ZAMAWIAJACEGO w zadnym wypadku nie przekroczy
maksymalnej kwoty 3.000.000, - EUR. Jezeli WYKONAWCA spowodowal jakakolwiek szkode umyslnie, w
wyniku winy umy$lnej lub razgcego zaniedbania lub w przypadku uszczerbku na zyciu, ciele i zdrowiu,
WYKONAWCA ponosi odpowiedzialno$¢ bez ograniczen. O ile WYKONAWCA nie dziatat celowo, w wyniku
winy umyslnej lub razacego zaniedbania, WYKONAWCA nie bedzie odpowiadal za wszelkie posrednie lub
nastepcze szkody, straty lub szkody, ani za utratg uzytkowania lub zysku, utrate przychodow, utrate produktu,
opéznienia w dzialalnosci, spodziewany zysk lub produkcje. Powyzsze ograniczenie odpowiedzialnosci
obowigzuje tylko w zakresie dozwolonym przez prawo.

¢ § 7 Kary umowne za niedotrzymanie okre$lonych warunkéw:

1. W przypadku opdznienia w dostawie, WYKONAWCA zobowigzany jest do zaplaty kar umownych w
wysoko$ci 0,5% warto$ci brutto niedostarczonego ,,przedmiotu umowy” za kazdy dzieh zwloki, liczac od
nastepnego dnia po uptywie terminu okreslonego w §4, ust. 1, ograniczonych do maksymalnej kwoty 20%
wartosci umowy.

2. W przypadku opéZnienia w usunigciu wad wynikajacych z gwarancji i rgkojmi WYKONAWCA jest
zobowigzany do zaptaty kar umownych w wysokosci 0,5% wartoéci brutto »przedmiotu umowy” za kazdy dziefi
opoZnienia, liczac od nastgpnego dnia po uptywie wyznaczonego terminu w §5, ust. 5d) oraz za kazdy dzien
opoznienia, liczac od nastgpnego dnia po uplywie terminu okreslonego w §5, ust. 13, ograniczonych do
maksymalnej kwoty 20% wartosci umowy.

Odpowiedzialno$¢ powinna byé ograniczona do kwoty odpowiadajacej wielkosci prowadzonej dzialalno$ci.
Ponadto nie powinna przekraczaé¢ kwoty 3 000 000 EUR istniejacej odpowiedzialno$ci korporacyjnej XX (nazwa
Jirmy, zadajgcej pytania) w celu unikniecia kosztow podwyzszenia polisy.

Dodatkowo proponujemy ograniczenie kar zgodnie z propozycja w §7. Jak zawsze na pierwszym miejscu
stawiamy naszych klientéw i terminowo wywigzujemy si¢ z zobowigzan gwarancyjnych, bez koniecznosci
zachgcania do tego karami umownymi. Jednak, jak pokazuje obecna pandemia COVID-19 zawsze moga
wystgpi¢ nieprzewidziane sytuacje, ktére moga spowodowaé opdznienia. Nie ograniczajac kar, jako dostawca
Jestesmy naraZeni na wysokie teoretyczne ryzyko finansowe, ktére negatywnie wptywa na nasze wyliczenia.
Mamy nadziej¢ na zrozumienie i czekamy na odpowiednig zmiang w dokumentacji przetargowej.”

The responses of the Awarding Entity:
Answer 1:
The Awarding Entity does not allow changes to the provisions of the contract in § 5, section 1.

Answer 2:
The Awarding Entity does not allow changes to the provisions of the contract in § 7, section 1 and section 2.
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The Awarding Entity amends the provisions of § 7, section 5, introduces a new section No. 6 and changes the
numbering of the remaining sections (the current number of sections in § 7: 1 - 8).

Given the above answers of the Awarding Entity and in accordance with Art. 38, sec. 4 of the Act of 29 J anuary
2004 Public Procurement Law (Journal of Laws of 2019, item 1843), the Awarding Entity changes the content of
the Specification of Essential Terms of the Contract in the above-mentioned scope - the changes are marked in
green:

Annex No. 6, DRAFT OF THE CONTRACT

§ 7. CONVENTIONAL PENALTIES FOR NON — FULFILMENT OF DETERMINED CONDITIONS

5. In the event of damage due to improper performance of the contract by the Economic Operator, exceeding the
amount of contractual penalties specified in this contract, the Economic Operator shall pay the Awarding Entity
additional compensation up to the amount of the damage suffered.

6. The total amount of contractual penalties referred to in section 1 and section 2 will not exceed the gross
contract value.

CHAPTER XXIII. PLACE AND TERM OF FILLING AND OPENING OF OFFERS
1. The deadline for submitting offers via the miniPortal platform expires on 22/02/2021r. at 10:00.

2. The opening of the offers will take place on 22/02/2021r. at 12:30 in the registered office of the Awarding
Entity in Katowice at Plac Gwarkéw 1, the Management Building, Commercial Department (FZ-1), room 226,
2nd floor.

According to Art. 38, section 4 of the Act of January 29, 2004 - Public Procurement Law (Journal of Laws of
2019, item 1843), the content of the Specification of Essential Terms of the Contract, including all the above-
mentioned changes, has been made public on the GIG’s website.

Acting pursuant to Art. 38, section 4a of the Act of January 29, 2004 - Public Procurement Law (Journal from
2019, item 1843) the Awarding Entity informs that the changes to the content of the Specification of Essential
Terms of the Contract have led to a change in the content of the contract notice. According to the instruction of
the above-mentioned article, on 04/02/2021 the Awarding Entity provided Correction to the Publications Office
of the European Union, by electronic means, in accordance with the form and procedures indicated on the
website specified in the directive.

According to Art. 12a of the Act of January 29, 2004 - Public Procurement Law (Journal of Laws of 2019, item
1843), the Awarding Entity extends the deadline for submitting of offers until 22/02/2021 until 10:00. The
opening of offers will take place on 22/02/2021 at 12:30.

Please be advised that the corrigendum notice taking into account the new deadline for submitting offers and
their opening will be published in the Official Journal of the European Union on 09/02/2021 and will be
immediately posted on the website of GIG.

Sincerely,
Chairwoman of.the Tender Committee
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